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Background

Theseproceedingarise under the employee protection provisions of the Clean Air

Act, 42 U.S.C. § 7622 ("CAA"), the Water Pollution Control Act, 33 U.S.C. § 1367
("WPCA"), the Toxic Substances Control Act, 15 U.S.C. § 2622 ("TSCA"), the
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C.
§ 9610 ("CERCLA"), and the Solid Waste Disposal Act, 42 U.S.C. § 6971 ("SWDA")
(collectivelyreferredto hereinas"the Acts'). Complainant Dwayne Olsovsky (*Olsovsky"
or "Complainant") filed a Complaint with the Department of Labor on or about September
8, 1995, alleging that he was a protected employee who had engaged



in protectedactivity within the scope of the Acts and was discharged by Respondent as a
result of that activity.

An investigationwasconducted by the Dallas, Texas Office of the Occupational
Safety and Health Administration. In a letter dated October 6, 1995, the Regional
Supervisor dismissed Olsovsky's Complaint because the 30-day allowable time period
prescribed by the Acts expired before they could reach a determination on the merits of
Olsovsky’s allegations.

OnOctobenl1,1995,Complainanappealetheinitial determinatiof theRegional
Supervisor. The matter was docketed in the Office of Administrative Law Judges and
assignedo meonOctoberl6,1995,andonthatsamedate anOrderwasissuedsettingthe
casdor trial on October30,1995. Thereafter, however, by agreement of both counsel, the
casewasresetfor May 15,1996. Both parties have waived the usual time restrictions in a
case of this nature.

A formalhearingwasheldin thismatteron May 15-18,1996,in Houston,Texasat
whichtimethepartiesvereaffordedull opportunityto presenévidenceandargumentThe
partiessoughtandweregranteduntil July 15, 1996to submitproposedindingsof factand
conclusions of law, and, if they so desired, post-hearing briefs. The findings and
conclusiongn thisDecisionarebasediponobservationsf thewitnessesvhotestified,and
ananalysif theentirerecord argumentsf thepartiesapplicableegulationsstatutesnd
case law precedeht.

Exhibits and Stipulations

The exhibitsin this caseconsistof 7 administrative exhibits, 33 Complainant’s
exhibits,and103Respondentaxhibits. At the outset of the hearing, the parties stipulated
that (1) Respondent’s Houston Central facility is subject to the CAA and WPCA and that
Complainantfell under any protection provided by those acts, assuming all other
requirementaremet,and(2) all allegedcomplaintgyiving riseto thisactionwereinternal
complaintsandthatnogovernmentabrganwasinformedof thoseallegedcomplaintgrior
to Complainant'serminatio>  Tr. 9-10. In its post-hearing submission, Respondent

! WarrenBotardjoined Olsovsky in the original Complaint Letter dated September 7,

1995 andcontendethathehadbeerdeniedapromotionin retaliationfor engagingn protected
activity. The Regional Supervisdismissedotard’s Complaint as untimely because the last
incidentwhich heperceivedo bediscriminationoccurrednorethan30 daysprior to hisfiling

the Complaint. | dismissed Botard’s Complaint by summary decision entered April 24, 1996.
Accordingly, Botard’s Complaint is no longer part of this proceeding.

2 Theconclusionshatfollow arein partthoseproposedy the parties itheir post-hearing
proposedfindings of fact, conclusionsof law and order, and where | agreedwith the
summations, | adopted the statements rather than rephrasing the sentences.

¥ RespondenassertethatComplainant’sillegedinternalcomplaintswvere not protected
underthe statutes involved in this proceeding, thus depriving the Department of Labor of
jurisdiction. Respondent’s argument is based on the decisiBrown & Root, Inc. v. Donovan
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advisedthat for purposes of this proceeding, it does not contest the applicability of the
TSCA, CERCLA, or the SWDA to its Houston Central facility or that Complainant fell
under any protection provided by those acts, assuming all other requirements are met.

Issues

The following are the unresolved issues in this matter:
1. Whether the Complainant engaged in protected activity under the Acts;

2. Whether the Respondent knew or had knowledge that the Complainant
engaged in protected activity;

3. Whether the actions taken against Complainant were motivated, at leastin part,
by Complainant'€£ngagemeni protectedactivity (i.e., would Complainant have been
discharged "but for" his alleged protected activity);

4. What damages, if any, the Complainant is entitled to as a result of the alleged
retaliatory actions taken by Respondent; and

5. Whether Respondent should be awarded its costs in this prodeeding.

Findings of Fact

1. Complainant was hired by Respondent on December 29, 1989, to work at its
HoustonCentralgasprocessindacility. Tr. 17-18. He was subsequently promoted to
Maintenance Assistant B and then to Maintenance Assistant 26.Tuntil early 1993,
Complainanspenta majority of histime workingonthecaliperprogramonacomputetin
an office. Tr. 20-21, 911. In early 1993, he began working in the plant performing
maintenancevork, wherehe had moreinvolvementwith other maintenance personnel.

Tr. 779-80.

2. Complainant’s first review for 1990 was good and complimented him for
makingasafetysuggestionTr. 106-09; RX-17, 4th page. However, performance problems
surfacedn Complainant’'4991review,which stated that "[h]e has a tendeatymesto
getin a hurry to performa job," "[h]e needs to put more thought and planning into his
work," and he "needsto devotemore time to getting familiar with job policies and

747F.2d1029(5thCir. 1984).1 previously denied Respondent’s Motion for Summary Decision
on this point, based on the Secretary of Labors pronouncements in other decisions issued
subsequent to tHgrown & Rootdecision.

* Inits prehearingubmissionResponderiistedasanissue whether it should recover its
attorneys fees. In its post-hearing submission, Respondent dropped its request for attorney’s
fees, and instead only seeks to recover its costs.
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procedures."RX-18 pp. 4, 6. The review summarized the performance discussion with
Complainant as follows:

Discussedn detailwith Dwaynewassafety. In particular was the need for
Dwayneto putmorethoughtandplanninginto hiswork. Analyze the job to
bedone,recognize potential hazards and anticipate possible problems. Get
familiar with and follow all job policies and procedures. Participate and
support the STOP prograry following the above Dwayne can eliminate

all exposures for himself and his peers.

RX-18p. 7.2 The review also recited that "Dwayne stated his goal was to put more thought
and planning into his work. To avoid injury to himself and his peé&ts."

3. Complainant’seview for 1992 reflects further job-related problems, including
being"disruptiveat times"andhaving"a tendencyto interjecthis thoughtsbeforebeing
asked."RX-19 p. 5. The performance discussion summary also states that Complainant
“[m]ustassumemoreactiverolein STOPby conductinglaily, weeklyobservatiomours,
submit observation cardsld. at 7.

4. Complainant’s performance problems became more pronounced in his 1993
review. E.g, "Dwayne’sbiggestproblemis that he getsinto a big hurry to do his job
sometimes,"[m]ost of [his] peersdo notwantto work with him becaus¢éheysayhetakes
to[o] manychancesndtheyhaveto spendoomuchtime watchinghim," "[h]e hascaused
conflictin thisareaby gettingupset& creatingconfusion with the work group;Dwayne
hasatendencyo disruptthework groupwith his attitude displayof angerandcriticism of
others." RX-20 pp. 4, 5. The review includes memoranda outlining altercations
Complainanthadwith otheremployeesid. at 12-14,andlists the following "plans and
goals™:

(1) Support the STOP program by being more pro-active in this area.

(2) Spendmore time planning a job, use of correcttools and equipment for
the job.

(3) Communicate to the work group your desires to control your temper,
avoidunwarrantedriticism, your desireto changeyour attitude and
work as a Team Member. | have told Dwayne that | will be
monitoring his progresslid| at 7]

5. On March 22, 1995, Complainant engaged in disruptive conduct at a
maintenance team meeting. Tr. 202-03, 418-19, 518, 527-28, 913-14. Specifically, he
verballyattackedh maintenancéeader, Terr)RaabebecausRaabeNassendlngurblnes
toanoutsidecontractofor repairs.ld. The incident was fully investigated by Scott Nielsen

> TheS.T.O.Pprogramis "asafetyorientedorogram,'whereemployees can write a card
whenthey seesomeonaloing somethingthat is unsafe or where they are doing something
safely. Tr. 213-14.
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(aHumanResourcesepresentativejlohn Sefcik (Houston Central’s plant foreman), and
Ken Deshotel(HoustonCentral’'smaintenancéoreman). Over a period of two days,
NielsenSefcik,andDeshotetonductedeparatenterviewswith RaabeComplainantand
threeothemmaintenancemployeesvhohadattendedhemeeting.Tr. 605-06, 661-62, 798-

801. The three other employees corroborated the fact that Complainant had verbally
attackedRaabeandwasdisruptive andtheyremarkedhatComplainantvas"hot-headed"

and a "know-it-all"; they also stated that Complainant sometimes hurries to get his work
doneandthatthisraisessafetyconcerns.Tr. 528, 605-08, 660-77, 801-02; RX-21 pp. 5-7.
FollowingtheinvestigationNielserreviewedasiprecedentm ensuréhatanydisciplinary
actiontakenagainstComplainantwould be consistentith discipline in other cases. Tr.

676. Consequently, the decision was made to suspend Complainant for two days without
pay. Tr. 609, 677. On April 17, 1995, Complainant was given a memorandum advising him
of hissuspensioandstatingthat"[c]ontinuedunacceptablieehaviormandperformancsvill

lead to further disciplinaryaction,up to and including termination.” Tr. 611; RX-23.
FollowingthesuspensiorComplainanpreparegnactionplanto addressheproblemshe

was experiencing. Tr. 613; RX-24.

6. According to Complainant, he is not aware of any facts suggesting that his
two-daysuspensiomasthe resultof any allegedsafetyor environmental complaints he
made. Tr203-04. Nielsen, Sefcik, and Deshotel all confirmed in their testimony that the
suspensiowasperformance-relatexhdthatsafetyor environmentatomplaintsverein no
way related to the decision to suspend Complainant. Tr. 614, 677, 802.

7. On June 6, 1995, Deshotel prepared Complainant’s review for the period
Januaryl994throughApril 1995. RX-25. This review noted Complainant's continued
disruptive attitudeg(g, he"continuedo disruptthe work groupwith his attitude,display
of angerandcriticism," id. at 5), and gave him an overall assessment of "fails to meet
normal performance expectations."ld. at 6. Memoranda reflecting specific
performance-related incidents since his 1993 review were attddhat9-20.

8. The incident that directly precipitated Complainant'sdischarge occurred on
July 10,1995. On that date, Complainant was responsible for replacing a valve inside a
compressor.Tr. 113. Two contract employees (Vic Tomasek and James Simicek) were
assignedo assisthim. Tr. 116. Complainant was responsible for the safety of Vic and
Jamesndfor ensuringhatRespondentimaintenancperoceduresverefollowedandwere
performedsafely. Tr. 169-71. Under Respondents policy, Complainant was also
responsibldor ensuring that Vic and James signed the required safe work fiemtite
job, therebyconfirming thatthey hadreadit. Tr. 174. In addition, Complainant was
responsibldor doing lockout/tagoubn the compresso(Tr. 393-94,489,511-12,721);
however, he failed to perform lockout/tagout on this occasion (Tr. 178-79).

9. In order to replace the valve within the compressor, Complainant had to
remove a metal cap. Tr. 167-68. This is considered a dangerous part of the procedure
becausdrapped pressure within the compressor could cause the cap (which weighs

® A safe work permit lists the procedutedefollowedin orderto ensurehatthe job is

performed properly and safely. Tr. 173.
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42 pounds)to blow off. Tr. 171-73, 394-95, 810. A blown cap could kill a person.

Tr. 172-73,193. To guard against trapped pressure, therefore, one must check the bleeder
(Koenig) valvesto ensurehatthey areopen,and leave the nuts on two of the six bolts
holdingthecaponthecompressorTr. 394. The cap is pried loose before removing the last
nuts, so thattrappedpressurecanescape.ld. On July 10, 1995, all six nuts had been
removedandwhenComplainanpriedonthecap,it blew off andstruckJamesSimicekin

thelip. Tr. 116-17; RX-99 Tab 5 pp. 543-45. According to Complainant, "[i]t cut [James]
prettybad"andcouldpossiblyhavekilled him if it had hit him intheright place. RX-99

Tab A p. 545.

10. Following that accident, an investigation was made by Deshotel and Tom
Hester(the Health, Safety& EnvironmentalSpecialist at Respondent’s Houston Central
facility). Tr. 804. Respondent’s safety team also investigated the accident and prepared a
written report,whichwasprovided to Bob Bonilla, the Plant Staff Supervisor at Houston
Central, who had replaced Sefcik. Tr. 710, 714-15; RX-106. Additionally, Bonilla
conductedhis own investigation. Tr. 712-13. Based on the information from the
investigationsBonilla concludedhattheaccidenwastheresultof unsafeactsandunsafe
behaviorof the Complainant.Tr. 717. On July 18, 1995, Bonilla and Deshotel met with
Complainantor morethantwo hoursto discussComplainant'performanceelatingto the
July10accident.Tr. 717-18. At the end of the meeting, Bonilla told Complainant that his
conducillustratedthathewasarisk takerandthatthe July 10 accidentesultedrom poor
safetyperformancenComplainant’gart. Tr. 723. Bonilla told Complainant that what he
hadheardrom Complainanatthemeetingvouldbeevaluatedio helpthemdeterminavhat
appropriate corrective action to take. Tr. 724.

11. OnAugust4, 1995, Bonilla, Deshotel, Nielsen, and Bob Ordemann (Bonilla’s
managerjnetfor mostof thedayto discus€Complainant’performancanddeterminavhat
corrective action would be appropriateand preparedflip charts to assist in their
deliberations. Tr. 680-81, 729-33, 761-63, 811-12; RX-34. During the meeting, they
discussed and analyzed in detail Complainant’s performance on July 10 that led to the
accident,as well as his prior performanceecord. Id. Nielsen provided information
regardinglisciplineassesselly Respondenh othersituationgo ensurghatanydiscipline
takenagainstComplainantvasconsistentvith disciplinary actions taken by Respondent
againsbtheremployeesTr. 735. Bonilla, Deshotel, Ordemann, and Nielsen did not reach
afinal decisionregarding Complainant’s discipline on August 4; rather, the meeting was
recessetbr theweekendsothatthegroupcouldconsidemwhetherComplainanshould be
dischargedrgivenasuspensioanddemotion.Tr. 689, 736, 761-62, 811-12. On Monday,
August 7, 1995, Bonilla, Nielsen, Deshotel, and Ordemann unanimously reached the
conclusionthat Complainanshouldbe discharged.Tr. 689-90, 736-37, 762, 813. The
reasorfor their decisionwas Complainant’sinsafeconduct on July 10, coupled with his
overallpriorwork record. Tr. 691-92, 712, 738-39, 764-65, 813. Accordingly, on August
9,1995 ,Complainanivasadvisedhathewasbeingdischargedsffectivethatdate. Tr. 738.

12. On August 14, 1995, Complainant applied for unemployment benefits with
the Texas Employment Commission and sigmnsttementvith thatagencyin which he
claimedthathewasdischargeddueto hearingossgotbadevaluation$or last2 yrs.[,] had
first aid accident with contractor[,] lead [sicldischarge."RX-38. Complainant did not
list whistleblowingasthe causeof his discharge. Although at the hearing in this case,
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Complainantestifiedthat he merely put down the reason Respondent gave him for his
discharg@nhisclaimfor unemploymenbenefitgTr. 157-59)jt isundisputedhathearing
loss was not one of the reasons given for his discharge (Tr. 154).

13. By letter dated September 7, 1995 (RX-1), Complainantfiled his complaint
with the Department of Labor in which he alleged that Respondent discharged him for
making safety and environmental complaints.

14. On October 12, 1995 (six days after the Regional Supervisor dismissed his
whistleblower Complaint) Complainantfiled a charge with the Equal Employment
Opportunity Commission in which he alleged under oath that he was discharged in
retaliationfor makingcomplaintghathe hadbeensexuallyharassetty a LeadOperator.
RX-41pp.2-5("Ultimately,complainanbelieveghathewasterminatediueto thetotality
andculminationof his complaintsagainsfthe lead operator],andthat complainantvas
retaliatechgainstor makingthecomplaints”).Complainant also claimed that he "ultimately
believeghathewasfired becausef Shell’'sntolerancdo hishearingdisabilityandbecause
Shellrefusedo makereasonablaccommodation® complainantor hishearindoss,such
asprovidinghearingaidsor otherhearingenhancement.Id. at 3. No reference was made
to alleged whistleblowing in his charge to the EEOC.

15. Complainantietterof September, 1995liststwelveitemsthatheor Warren
Botard allegedly complained about, which they clainesdltedn adverse action against
them. ALJ-1. Complainant Olsovsky testified at the hearing that eleven of these twelve
itemsarehisandthatoneitem (ItemNo. 8) wasBotard'salone. Tr. 95. Complainant also
testified that all complaints made by him occurred after 1992. Tr. 217.

16. The evidence adduced at the hearing shows that during times relevant to this
caseResponderttadin placeanumberof programghatdemonstrateommitmento safety
and environmentalssues. Regular monthly safety meetings were held during which
employeesouldraisesafetyor environmentatoncerns.Tr. 206-07, 596. At each of these
meetingsa safety or environmental issue was presented as the main part of the program.
Tr.207,597;RX-86-98. The safety meetings were videotaped so that employees who were
on a different shift could view the videotape at their leisure. Tr. 213. One videotape
introduced as an exhibit at thearingncludedatrainingprogramon spill prevention and
focussed on the cardinal rule of "thou shalt not spill." RX-93, counter: 13:30. Another
videotapeof asafetymeetingheldonDecembei7, 1993,includesasegmenwhereSefcik
encourageemployeeso bring forth problems. RX-89, counter: 56:30. It is undisputed
thatatthe safety meetings, employees reported on "near misses" and that employees were
encouragetbfill outSTOPcardsvhentheysawanotheemployea&oingsomethingvrong.

Tr. 211-14,598-99,978-79. In addition, Respondents Code of Conduct, Employee
Handbook, and bulletin board notice encouragedemployees to report safety and
environmentailssues.RX-3, RX-4, RX-6, & RX-7. Virtually every witness testified that
HoustorCentraimanagemertadareputatiorfor commitmento safetyandenvironmental
matters. Tr. 367, 374, 389-90, 421-23, 441-42, 461, 477, 483-86, 502, 523, 536, 603-04,
817, 921-22, 933-34.

17.  Four of the five people to whom Complainant allegedly complained (Ulrich,
Sefcik,ArchulettaandRaabejleniedhathehadmadeanycomplaintgothem.Tr. 482-83,
614-15, 914937. Deshotel, the fifth person to whom Complainant allegedly complained,

-7-



testifiedthat he had no recollection of Complainant making any complaimits tandif
hehadcomplainedithematterwould havebeenaddressedTr. 826-27. Furthermore, even
thoughit is undisputedhatComplainantvasanoutspokermpersorn(Tr. 460-61,982),11 of
theco-workergasidefrom BotardandMardick)whoappeareds witnesses, and who were
guestionedn the subject,all testifiedthatthey hadneverheard Complainant raise any
safetyor environmentatomplaints.Tr. 366-67, 374, 393, 426, 444-45, 462, 477, 482-83,
504-05,525,538-39. In addition, even though Respondent had regular monthly safety
meeting@twhichsafetyor environmentaksuesouldberaised Complainantestifiedthat

he never took advantage of this opportunity to voice his complaints. Tr. 212.

18. Despite the fact, however, that | do not find corroborating evidence that
Complainantmadeall of thetwelvecomplaintdistedin ALJ exhibit1, | dofind thatbased
on thetestimonieof BotardandMardick thatat leastcertain of Complainant’'s concerns
weremostlikely voicedto hissupervisorsubsequend 1992. Specifically, | accept Warren
Botard’destimonythatComplainancommentedo Mr. Deshotebboutheburiedchemical
waste, including paints, in a corner of the processing facility (Itestligughl note Mr.
Deshotel and others knew this well before any such observations were made by
Complainant.Also, supported by Botard’s testimony, | find Complainant voiced concern
aboutinstructiondo closeall relief valvesandflarevalves(ltem5). While Archuletta and
Sefcik denied such conversationsMr. Deshotelonly statedhe did not recall safety
complaints.As to Karl Mardick’s testimony, aside from the Complainant the only witness
whois nolongeremployedoy Respondentietoo supportedComplainant’sestimonythat
concerns were stated to Terri Raabe about Boilers being drained on the ground (Item 7);
leakagdrom thespongeil system(ltem 9) andbreathingzaporsirom workinginsidethe
coolingtower (Item 10). Therefore given the weight of the evidence | find Complainant
made comments to supervisors about at least these five items.

19. Notwithstanding these comments, however, | find that safety and/or
environmentalcomplaints or concerns on Complainant's part were not a factor in
Complainant’slischarge.In other words, | find that any protected behavior Complainant
may have engaged in was Kt reasorfor histermination. Each person involved in the
decisionto terminate Complainant described in detail how the four (Nelson, Ordemann,
BonillaandDeshotellagonizedverthe decisionandarrivedat it becausef the July10,
1995accidenandComplainant’pasjob performanceEach swore safety or environmental
concernsif made, were never a subject of their meeting and there is no evidence in the
record to infer otherwise.

Conclusions of Law

In acasesuchasthis,theburdens ontheComplainanto proveby apreponderance
of the evidencethat retaliationfor protectedbehavior was a motivating factor in his
termination First, the complainant must "makprama facieshowing that protected activity
motivated Respondent’s decision to take an adverse emplaatiemt' \West v. Systems
Applicationdnt’l, No.94-CAA-15at5 (Secy Apr. 19,1995). "[T]o establish grima facie
caseaComplainanmustshowthat: (1) he engaged in protected conduct; (2) the employer
wasawareof thatconductand(3) theemployetooksomeadverseactionagainshim.” 1d.
at5. In addition, he (4) "must present evidence sufficient to raise the inference that the
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protectedactivity wasthelikely reasorfor the adverse actionld. at6. AccordDarteyv.
ZackCo., No. 82-ERA-2 at 7-8 (Secy. Apr. 25, 1983). The respondent "may rebut [the]
showing by producing evidence that the adverse action was motivated by a legitimate,
nondiscriminatoryeason. Complainant must then establish that the reason proffered by
Respondemaspretextual."Westat 5. As emphasized@rosier v. Westinghouse Hanford

Co, 92-CAA-03(SecyJan.12,1994),acomplainant’durdenof proofin awhistleblower

action is formidable:

The complainanhasthe ultimate burdenof persuadinghatthe legitimate
reasorarticulatedoy therespondenivasa pretextfor discrimination, either
by showing that the unlawful reason more likalytivatedt or by showing
that the profferedexplanationis unworthyof credence. At all times, the
complainanhasthe burdenof showingthat the real reason for the adverse
action was discriminatory.

Id. at 7 (citation omitted).
Prima Facie Case

It is my finding that Complainant has satisfied the first element of his prima facie
caseburdenby showingthatheengagedh protectedactivity. As explained in the findings
of fact,andbasedntherecord] havefoundthatComplainandid, after1992 makeatleast
some of the complaints asserted in his Complaint Letter of September 7, 1995, to his
supervisors.

| alsofind thatatleastsomeof thecomplaintconstituteprotectedactivity. In order
to be protectedactivity, "an employee’scomplaintsmust be ‘grounded in conditions
constitutingreasonablyperceivedsiolations’of theenvironmentaacts,"andtheemployee
must,therefore;haveareasonablperceptiorthat[theemployerjwvasviolatingor abouto
violatethe environmentaacts.” Crosby v. Hughes Aircraft CdNo. 85-TSC-02 at p. 14
(Secy1993). AccordAbu-Hjeliv. PotomadcElec.PowerCo. No.89-WPC-0latp.6 (Secy.
1993)employeenustdemonstratadeasonablperceivediolationof theunderlyingstatute
or its regulations"). Furthermore, while "complaints regarding effects on public safety or
health"areprotected,thoserelatedonly to occupationasafetyandhealtharenot.” Aurich
v. Consolidated Edison CadNo. 86-CAA-2 at p. 4 (Secy. Apr. 23, 1987) (finding safety
complaintaboutairborneasbestoasanoccupationahazardverenotcoveredytheCAA
employee protectivprovision). AccordDecresciv. LukensSteelCo. No. 87-ERA-13 at
p. 5 (Secy. Dec. 16, 1993).

7

TheSecretaryollowstheevidentiarystandardprescribed by thenited States Supreme
Court forfederaldiscriminationlawsuits. For example, ibartey, the Secretary followed the
burdensof proof in TexasDep’'t of CommunityAffairs v. Burding 450 U.S. 248 (1981), and
specificallyheldthat"theinitial stage®f proofin anintentionaldiscriminatiorcasaunderTitle

VIl of the Civil Rights Act of 1964 . . [are]equallyapplicableio cases arising under 29 CFR
Part24." Darteyat 7. Similarly, in th&Vestcase, the Secretary cited the decisiogtiMary’s
Honor Ctr. v. Hicks 113 S. Ct. 2742 (1993), in suppoftherequiredevidentiary showing in
a whistleblower caséwestat 5.
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In thisinstancewhile Complainantestifiedthathewasuncertairwhethera stateor
federallaw hadbeenviolated, at leastto the burial of wastematerialandrun offs and
leakageof oil andotherspillageon thegroundandin surfacewater,| find Complainant’s
concerns were rootedtinereasonableeliefthatpublichealthand safety were at risk. A
good faith and reasonable belief that theegoi®blemis all thatis requiredto amount to
protectedbehaviorunderthe Act, and | find Complainant has demonstrated that belief at
least to some items listed on ALJ exhibit 1.

The third elementof a prima facie is that an adverse action take place. Because
Complainant was terminated, he satisfies this element.

As the fourth element of the prima facie case, Complainant must establish that his
dischargevasmorelikely thannottheresultof theallegedrotectedctivity. To satisfy this
test,Complainantmustshow"a causakonnection between the protected activity and the
adverse employment decision'i.e., "causation-in-facor 'butfor’ causation."Shirley v.
ChryslerFirst, Inc., 970F.2d39,43(5th Cir. 1992). Complainant has failed in this burden.

Theevidenceindermineanyclaimof causationAccording to Complainant, almost
all of hisallegedcomplaintaveremaden 1993or 1994, manymonthsbeforehisdischarge.
Tr. 71,75,79,82, 89, 92, 96, 97, 100; RX-1. Furthermore, according to Complainant’s
testimony, he complained about four items to Deshotel (thelealsionrmaker to whom
hecomplained)andthreeof thoseallegedcomplaintccurredn early1993andthefourth
occurredn 1994.Tr. 79, 89, 96, 97. Thus, all of the complaints allegedly made to Deshotel
occurred long before Complainants discharge, and this time lapse impugns any claim of
causation.SeeGrizzlev. TravelersHealthNetwork,Inc., 14 F.3d261,268(5th Cir. 1994)
(althoughaten-monthimelapsé€'is, by itself, insufficientto provetherewasnoretaliation,
in thecontexiof thiscasat doesnotsupportaninferenceof retaliationandrather suggests
that a retaliatory motive was highly unlikely.") (footnote omitted). West supra at 9
(inferenceof causatiorexistswhere discharge occurred 30 days after complaint). In
addition, it is undisputedhat Complainant’s performance problems began in 1991 and
becamemore pronouncedn 1992, which was before Complainant allegedly made any
complaints.Moreover, itis undisputed that the July 10, 1995 accident actually occurred and
that Complainantas at fault. Indeed, one of the withesses Complainant called at the
hearing credibly testified that Complainant told him that he had "f _ __ ed up." Tr. 446.

Otherevidencenegatinganycausatonnectionncludethefactthat(1) Complainant
wassuspended without pay for disruptive behaviormagatingonly threemonthsbefore
his discharge and he was told at that time that continued unacceptable behavior and
performancevouldleadto furtherdisciplinaryactionupto andincludingtermination RX-
23).(Complainanadmitghatthesuspensiohadnothingto dowith safetyorenvironmental
complaints) (Tr. 203-04); (2) Complainant's own witnesses testified that Respondent’s
managementat Houston Central was conscientiouswhen it came to safety and
environmentaimatters,and in fact, Mardick testified that Deshotel was "very safe --
proactivein the safety area.Tr. 1042;and(3) almostimmediatelyafterreceivingnotice
thatthe Secretarjhaddismissedhis whistleblowercomplaint,Complainantiled anEEOC
Chargein which he swore under oath that his discharge was for completely different
reasons.

-10-



Lastly, evenif Complainant establishedpaimafacie case Responderdrticulated
legitimate,nondiscriminatoryeasons for Complainants discharge. Specifically, all four
decisiormakergDeshotelNielsen OrdemannandBonilla) testifiedthatComplainantvas
dischargedueto his unsafeactson July 10, 1995,coupled with his prior unsatisfactory
work record.Furthermore, there is documentary evidence in the record reflecting that these
werethereasonsor Complainant’slischargendthathein facthadanunsatisfactorprior
work record,and Complainanthasfailed to showthis not to be the real reason for his
discharge.

Theevidentiaryconsiderationdiscussegreviouslynegateheexistencef pretext.
Indeed a searclof therecorddoesnotproduceevidencehatwould pointtowardafinding
of pretext. Complainant gave general testimony about other Houston Central employees
who were involved in injuries or accidents and who were not discharged. However, most
of thosesituationgnvolvedworkers’compensatiomjuries,andnoneof themwereshown
tobeevensimilarto Complainant’situationnorwasthereanyevidencehattheindividuals
involved had prior unsatisfactorywork records,asin Complainant’s case. To rely on
comparablsituationsComplainantvouldhaveto showthat'themisconductor which[he]
wasdischargedvasnearly identical to thatengagea by" employeesvhodid notengage
in protectedactivity. Davin v. Delta Air Lines, In¢.678 F.2d 567, 570 (5th Cir. Unit B
1982)(emphasisdded).AccordMayberryv. VoughtAircraft Co., 55F.3d1086,1090(5th
Cir. 1995).

Complainant also called witnesses who testified generally that they had not had
run-inswith Complainanandthathisjob performancevassatisfactoryr evengood. This
evidencas of no probative value because a co-worker'septiorof a complainant’gob
performanceis not relevant to whether the employer's actions were unlawfully
discriminatoryrather,"[i]t istheperceptiorofthedecisiommakerwhichisrelevant."Dale
v. ChicagoTribune Co, 797 F.2d 458, 465 (7th Cir. 198@kgrt. denied479U.S. 1066
(1987). | would note, however, that several of Complainants co-workers testified that
Complainant did have performance problems, and they reported that to Deshotel and
Nielsen. Tr. 396-97,420-21,461,482,514, 668-72, 782-84, 911-12; RX-20 p. 4; RX-21
pp. 5-9. FurthermoranytestimonyComplainangaveregardinghis opinion concerning
his job performance is not probative of prete8ee, e.gLittle v. RepublicRef.Co., 924
F.2d 93, 97 (5th Cir. 1991) ("a disputein the evidence concerning [plaintiffs] job
performanceloesotprovideasufficientbasisfor areasonabl&actfindertoinfer that[the
employer’'sprofferedjustificationis unworthy of credence"Bohrer v. Hanes Corp715
F.2d 213,219 (5th Cir. 1983) (plaintiffs testimony that he adjudged his performance
adequatevasinsufficientto establistpretextin agediscriminatiorcase)cert. denied 465
U.S. 1026 (1984)See alsdHouser v. Sears, Roebu&kCo., 627F.2d 756,759 (5th Cir.

Unit A 1980).

Complainant’slaim thathis dischargavaspretextuaboils downto his subjective
beliefthathewasdischargedh retaliationfor allegedorotectedctivity.® Subjective belief

& While Complainant also pointed to a safety award and cash bonus he received in 1994, the
evidencevasthatall employeeseceivedhesameawardf theyworkedfive accidenfreeyears.
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thatdiscriminatiorhasoccurrechotonly will notestabliska pretextbuthasnoevidentiary
value. SeeDouglass v. United Servs. Autss’'n 79 F.3d1415,1430(5th Cir. 1996) (en
banc)('It is morethan well-settled that an employee’s subjetihefthathe sufferedan
adverseemploymentction as a result of discrimination, without more, is not enough to
survive a summary judgment motion, in the face of proof showing an adequate
nondiscriminatory reason.").

Conclusion

Based orthe foregoing analysis, | conclude that Complainant has not established a
primafaciecase, that even if he did establish a prima facie case, Respondent has clearly
producectvidencef alegitimate nondiscriminatoryeasorior Complainant’sermination,
and that there is no evidence of pretext.

My perceptiorof the Complainantafterspending many hours in trial and hearing
from agreat many witnesses, is that Complainant is a head strong young man who while
beinga goodworker doesnot appeaito like authorityandon occasion worked too fast
giving little heedto procedure.l do not doubt that Complainant was liked on a one on one
basishy manyof hisco-workersputneitherdo | doubthisaggressivéehaviomon projects
causedomeof thesesamepeopleconcernaboutworking with Complainant.Neither do
| doubtthatit was Complainant’'€arelessnessn July 10, 1995, that caused injury to a
contract employee.

Converselyl wasimpressedby thesincerityof thefour menwhometon August4,
1995 to decideComplainant’atefollowing hisJuly10,1995 accident.None of these four
menhaddischargednyonebeforeandafter meeting on Friday the 4th they deliberated
separatelyover the weekend and then unanimously on Monday morning agreed that
Complainanshouldbedischargedln sum, | find no hint that any prior complaints and/or
observationsiboutsafetyor the environmentComplainanimight have made wefactors
in his termination.

Respondent’s Costs

Respondent concedes that neither the regulaityasy statute or executive order
addressa successful Respondents’ right to recover costs. Notwithstanding this fact,
Responderttereseeksostgnotattorney’sees)accordingo Rule54(d)(1)andRule 11 of
theFederaRulesof Civil Procedure. | do not agree tRatsponderis entitledto recover
its costs. | do not find bad faith conduct on Complainant’s behalf, and absent express
statutory language each litigant must pay their own costs and attorney’s fees.

RECOMMENDED ORDER AND DECISION

In otherwordshehadnotbeensingledoutfor thataward andl donotfind theawardto support
Complainant’s charges of retaliation.
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It is my recommendatiorthat Respondent should prevail in this case and that
Complainant’s complaint should DdSMISSED.

SO ORDERED this _ day of August, 1996, at Metairie, Louisiana.

C. RICHARD AVERY
Administrative Law Judge

CRA:kw

NOTICE: This Recommended Decision and Order and the
administrative file in this matter will be forwarded for review by the
Secretary of Labor to the Office of Administrative Appeals, U.S.
Department of Labor, Room S-4309, Frances Perkins Building, 200
Constitution Ave., N.W., Washington, D.C. 20210. The Office of
Administrative Appeals has the responsibility to advise and assist the
Secretary in the preparation and issuance of final decisiona employee
protection casesadjudicated under the regulationsat 29 C.F.R. Parts 24
and 1978. _Seé&ed.Reg. 13250 (1990).
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